
 

 

1 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Christina Estes-Werther (State Bar #025075) 
Jon M. Paladini (State Bar #015230) 
Matthew Schiumo (State Bar #038751) 
PIERCE COLEMAN PLLC 
7730 East Greenway Road, Suite 105 
Scottsdale, AZ 85260 
Tel. (602) 772-5506 
Christina@PierceColeman.com 
Jon@PierceColeman.com 
Matt@PierceColeman.com 
Attorneys for Defendants 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF YAVAPAI 
 
 
STOPLAKESHORE650, a political 
action committee; 
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v.  
 
FATIMA FERNANDEZ, in her 
official capacity as the Town Clerk for 
the Town of Prescott Valley; et. al,  
 

Defendants. 
 

 
Case No:  S1300CV202400900  

 
 

 
DEFENDANTS’ CROSS MOTION FOR 

SUMMARY JUDGMENT 
 

 
 

I. INTRODUCTION 

Defendant Town of Prescott Valley (“Town”) respectfully moves this Court for 

summary judgment pursuant to Rule 56, Ariz. R. Civ. P., because there is no genuine 

dispute as to any material fact, and the Town is entitled to judgment as a matter of law. 

The phrase “whole number of votes cast” in A.R.S. § 19-142(A), which is used to 

calculate the number of signatures required to refer a measure to the ballot, is clear and 

unambiguous. It should not be conflated with “ballots cast,” which is distinct from the 

statutory language. Accordingly, summary judgment in favor of the Town is appropriate 

and warranted. 
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II. FACTUAL BACKGROUND 

On July 30, 2024, the Town held a townwide election at which the Town’s electors 

could vote for up to four town council positions as well as a ballot measure. Joint 

Statement of Facts (“JSOF”) ¶ 1. On September 12, 2024, the Prescott Valley Town 

Council voted to adopt Ordinance No. 2024-938 (“Ordinance”). [JSOF ¶ 2]. Plaintiff 

StopLakeShore650 is a political action committee (“Committee”) organized within the 

Town. [JSOF ¶ 3]. On September 13, 2024, the Committee filed an application for a 

petition serial number (“Application”) with Defendant Fatima Fernandez (“Town Clerk”) 

in which the Committee seeks to refer the Ordinance to the voters of the Town for their 

consideration. [JSOF ¶ 4].  

Atop the Application, the Town Clerk indicated that the Committee needs 5,709 

valid referendum petition signatures to qualify for the ballot. [JSOF ¶ 5]. The Town Clerk 

arrived at the number of signatures required for ballot placement by adding the total 

number of votes cast for the four council positions (44,102) to all votes cast for a ballot 

measure (12,984) to arrive at 57,086 as the “whole number of votes” cast during the July 

30 election. [JSOF ¶ 8]. Ten percent of that number is 5,709. [JSOF ¶ 8]. Following the 

notification by the Town Clerk regarding the requisite number of signatures for ballot 

placement, a lawsuit was filed by the Committee. See Pl.’s Verified Compl. (September 

13, 2024). The parties then agreed to file cross-motions for summary judgment to resolve 

the lawsuit. In accordance with Ariz. R. Civ. P. 56(c)(3)(D), the parties submitted a Joint 

Statement of Facts in support of their cross-motions. Consequently, the only remaining 

issues to be resolved are legal in nature.  

III. LEGAL STANDARDS 

Summary judgment is appropriate when there is no genuine dispute of material 

fact, and the moving party is entitled to judgment as a matter of law. Ariz. R. Civ. P. 

56(c). In this case, there are no genuine disputes of material fact, and the Town is entitled 

to judgment as a matter of law, as the statute utilized to compute the requisite number of 

petition signatures needed to place a referendum on the ballot is clear and unambiguous.  
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The legislative authority of the state is vested in the legislature, but the people 

reserve the power to propose laws and amendments to the constitution and to enact or 

reject such laws and amendments at the polls, independently of the legislature. Ariz. 

Const. art. IV, Pt. 1, § 1 (1). The former is the initiative power, and the latter is the 

referendum power. See Const. art. IV, Pt. 1, § 1 (2)-(3). The Arizona Constitution further 

reserves the power of initiative and referendum to the “qualified electors” of every 

incorporated city, town and county as to all local, city, town or county matters on which 

such incorporated cities, towns and counties are or shall be empowered by general laws to 

legislate. Ariz. Const. art. IV, Pt. 1, § 1 (8).  

Under the power of the referendum, “ten percent of the electors may propose the 

referendum on legislation enacted within and by such city, town or county.” Id. “Until 

provided by general law, said cities and towns may prescribe the basis on which said 

percentages shall be computed.” Id. Arizona statute defines “electors,” and provides the 

basis on which the minimum number of signatures are computed. See A.R.S. § 19-142(A). 

Here, the Town must base the required signature amount on “the whole number of votes 

cast at the citywide or townwide election at which a mayor or councilmen were last 

chosen…” A.R.S. § 19-142(A). This lawsuit hinges on the meaning of “the whole number 

of votes cast” within A.R.S. § 19-142(A) (the “Statute”). The Committee incorrectly urges 

this Court to interpret this to mean “ballots cast” by individual voters. The Town, on the 

other hand, urges this Court to apply the Statute’s plain meaning: the whole number of 

votes cast at the entire applicable election. 

IV. ARGUMENT 

A. The “Whole Number of Votes Cast” is Different From “Ballots Cast.” 

“Votes” and “ballots” are not synonymous, and the Statute should not be 

interpreted as such. A “ballot” means “a paper ballot on which votes are recorded.” 

A.R.S. § 16-444(A)(1) (emphasis added). A “ballot cast” refers to the submission of a 

ballot at an election. Each voter is allowed to cast only one ballot per election. 
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A ballot typically contains several different races or measures. Every contest a 

voter participates in counts as a separate “vote cast.” In other words, a “vote” refers to the 

act of making a choice in a certain contest, of which there can be many on a ballot. Thus, 

a single ballot can contain multiple “votes cast.” It is clear, without the need for extensive 

analysis, that a “ballot” and a “vote” are not the same and cannot be construed as such. 

The separate references to each phrase in A.R.S. § 16-444(A)(1) confirm this distinction. 

This is a critical starting point when determining whether “whole number of votes cast” 

should be interpreted as “ballots cast,” as the Committee is urging this Court to do. 

B. The Phrase “Whole Number of Votes Cast” is Clear and Unambiguous. 

The “whole number of votes cast” is clear and unambiguous. Therefore, the Court 

must rely on the plain meaning of the statutory text. The Court’s task in statutory 

construction is to effectuate the text if it is “clear and unambiguous.” BSI Holdings, LLC 

v. Ariz. Dep’t of Transp., 244 Ariz. 17, 19 ¶ 9 (2018). Absent ambiguity, courts interpret 

statutes according to their plain language. Premier Physicians Grp., PLLC v. Navarro, 

240 Ariz. 193, 195 ¶ 9 (2016). When a statute’s plain language is unambiguous in 

context, it is dispositive. Shea v. Maricopa County, 255 Ariz. 116, 120–21 ¶ 19 (2023). 

Only one reasonable interpretation of this Statute exists and the “whole number of 

votes cast” means precisely what it says. Legislatures are presumed to mean what they 

express, and here, “whole number of votes cast” refers to every vote a person casts in a 

statutorily or constitutionally specified contest or contests. See e.g., Canon Sch. Dist. No. 

50 v. W.E.S. Const. Co., 177 Ariz. 526, 529 (1994) (“Yet, equally fundamental is the 

presumption that what the Legislature means, it will say”) (quoting Padilla v. Industrial 

Comm’n, 113 Ariz. 104, 106 (1976) (cleaned up).  

As previously explained, “votes cast” is entirely distinct from “ballots cast.” Any 

interpretation that equates the two directly contradicts the plain language of the Statute 

and conflict with other election-related laws. See e.g., A.R.S. § 16-444(A)(1) (using 

“ballot” and “vote” in the same sentence). Furthermore, other cases have found this exact 

phrase to be “clear and unambiguous.” See, e.g., Jones v. Paniagua, 221 Ariz. 441, 445, ¶ 



 

 

5 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

15 (Ct. App. 2009) (“We hold that A.R.S. § 19-142(A) is clear and unambiguous” when 

determining which election to use as a basis for referendum signature calculation) (later 

clarified by the Legislature in Laws 2009, Ch. 114 § 15). To interpret otherwise would 

depart from this course.  

After establishing that “votes cast” is clear and unambiguous, the Statute specifies 

which election should be used to calculate the requisite percentage. A.R.S. § 19-142(A) 

directs the Town to use “the whole number of votes cast” in the most recent election 

where a mayor or council members were elected, which is 57,086. See [JSOF ¶ 8]. The 

parties agree that the relevant election for this purpose is the July 30, 2024, primary 

election. 

Notably, the Legislature provides no express or implied limitation in this instance 

on how to compile the “whole number of votes cast” at the last election in which a mayor 

or council members were elected. But the Legislature knows how to do so (and has done 

so in other contexts in the past). For example, in the 1913 Code, the Legislature used 

similar “votes cast” language but applied a limitation for the establishment of dry 

counties in Title 31, Chapter 42, Section 3818: 

The whole number of votes cast for all candidates for the office 
the candidates for which received the largest votes at the last 
proceeding election in the county, city, or town, as the case 
may be, shall be the basis upon which shall be computed the 
percentages of qualified electors required by this section to 
sign petitions.  

(emphasis added). See Exhibit A at 2-3. 

Similarly, the Arizona Constitution specifies that for statewide initiative or 

referendum measures, the number of qualified electors is based on “the whole number of 

votes cast for all candidates for governor at the general election last preceding the filing 

of any initiative or referendum.” Ariz. Const. art. IV, Pt. 1, § 1 (7) (emphasis added).  

In contrast, A.R.S. § 19-142(A) does not direct the Town to any specific race on 

which to base the signature requirements, nor does it exclude townwide ballot measures, 

nor does it limit the basis of the percentage to “the candidates for which received the 
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largest votes.” This is telling, demonstrating that these careful language choices are 

purposeful. This particular Statute instructs the Town to calculate the requisite number of 

petition signatures for ballot placement based on “the whole number of votes cast at the 

[townwide] election at which a mayor or councilmen were chosen last preceding the 

submission of the application...” without limitation. Though only one ballot is cast, the 

plain language of the Statute directs the Town to count each applicable vote each person 

casts in all townwide contests – even contests that have numerous open seats. This 

language is clear and unambiguous.  

The Arizona Supreme Court has not been concerned that “votes cast” can 

potentially be multitudes higher than the actual number of electors or ballots cast. In 

Kannarr v. Hardy, the Libertarian Party sought a declaratory judgment to be recognized 

as a political party in Arizona. 118 Ariz. 224, 225 (1978). An Arizona statute required 

that a political party receive five percent of the “votes cast” in the general election for 

“state officers” in order to maintain its recognition as a political party.1 Id. 

The Court set out to determine “what did the legislature intend by the term ‘total 

votes cast.’” Id. It stated:  
The ingenuity of the human mind is aptly demonstrated by the 
variety of interpretations which have been placed upon the 
words “not less than five per cent of the total votes cast” in the 
parties’ pleadings. We find no ambiguity in those words, 
however. It has nothing to do with the number of ballots 
cast, nor with the total votes cast for candidates of a 
particular party in a limited number of specific races. 
According to defendants’ exhibit 1, the secretary of state’s 
official canvass of the returns for the November 2, 1976 
General Election, a total of three million, eighty-nine thousand, 
two hundred and five (3,089,205) votes were cast for state 
officers.  

Id. at 225-26 (emphasis added).  

 
1 The Kannarr Court determined that state legislators, corporation commissioners, and 
state mine inspectors were the relevant “state officers” for purposes of the statute in issue. 
Id. at 225.  
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It is important to consider the context of the 1976 General Election. In that year, 

Arizona had an estimated population of 2,270,000 with a total of 979,654 registered 

voters. See Exhibits B and C. Still, the Supreme Court interpreted “total votes cast” to 

include all votes for all candidates qualifying as State Officials. In Kannarr, the number 

of “votes cast” was more than three times higher than the total number of registered 

voters in the State (let alone those who actually voted) and included races for which the 

Libertarian Party did not even field candidates. Thus, the Supreme Court expansively 

interpreted “total votes cast,” contradicting amici and other parties involved who argued 

for a more restrictive counting method.2 The Supreme Court rejected those approaches in 

favor of the broadest approach to interpret the “total votes cast.” 

Kannarr demonstrates that “votes cast” is distinct from “ballots cast” and can be 

significantly higher than the number of electors who voted in an election. It supports the 

clear and unambiguous text of A.R.S. § 19-142(A). Therefore, this Court should be 

confident applying the plain meaning of the Statute. 

C. To The Extent the Statute is Ambiguous, Secondary Methods of Statutory 
Interpretation Also Support the Town’s Interpretation. 

Even if the Court finds that the text of A.R.S. § 19-142(A) is not clear and 

unambiguous, a historical analysis of the Statute supports the Town’s interpretation. If the 

statutory language is ambiguous—if “it can be reasonably read in two ways”—courts may 

use alternative methods of statutory construction, including examining [the] historical 

background, its spirit and purpose, and the effects and consequences of competing 

 
2 In the dissent, Chief Justice Cameron argued that the approach adopted by the majority 
“imposed an unreasonably high vote requirement for access to the ballot.” Id. at 227. He 
continued, “[u]nder this formula, a party could actually elect its candidates to some 
offices (say, state legislature) and still not qualify for automatic ballot recognition at the 
next election. For example, 150,000 votes might elect a third of the members of the 
Arizona State Senate. Yet, under this reading, a party reaching such success at the polls 
would still not be entitled to automatic ballot recognition at the next election. I believe 
this is a too restrictive interpretation of the statute.” Id. He continued to analyze all 
possible readings of “total votes cast” in that case to conclude it means total number of 
votes cast for state offices for which the party fielded a candidate.” Id. at 228. 
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interpretations. Planned Parenthood Arizona, Inc. v. Mayes, 257 Ariz. 110, 545 P.3d 892, 

897–98 ¶ 17 (2024), reconsideration denied, No. CV-23-0005-PR, 2024 WL 2215834 

(Ariz. Apr. 26, 2024) (internal citations omitted). “A statute is not ambiguous merely 

because the parties disagree about its meaning,” it is ambiguous if the “meaning is not 

evident after examining the statute’s text as a whole or considering statutes relating to the 

same subject or general purpose.” Id. at 898 ¶ 17 (citing Glazer v. State, 244 Ariz. 612, 

614 ¶ 12 (2018)).  

First, as discussed above, the Statute is not ambiguous. The Committee’s mere 

assertion that the Statute should carry a different meaning – that “votes cast” should be 

interpreted as “ballots cast” – does not create ambiguity. See Id. However, if arguendo, the 

Court were to find the statutory language ambiguous, it must consider the history of the 

referendum Statute and conclude that “ballots cast” is an incorrect basis for determining 

the required number of petition signatures.  

Arizona’s referendum statute first appeared in the 1913 Civil Code, which stated: 

“[r]eferendum petitions against any ordinance, franchise, or resolution, passed by a city 

council shall be signed by not less than ten (10) per cent of the voters of said Town…” 

Laws 1913, Title 22, Ch. 1, § 3335 (emphasis added). See Exhibit D.  

In 1915, this language was amended to read:  
Referendum petitions, against any ordinance; franchise or 
resolution, passed by a city or town council shall be signed by 
not less than ten per cent of the electors of said city or town, 
and the whole number of votes cast at the city election at 
which a mayor or councilmen were chosen last preceding the 
filing of any referendum petition against any ordinance, 
franchise or resolution, shall be the basis on which the 
number of electors of said city or town required to file such 
referendum petition, shall be computed...”   

Acts, Resolutions and Memorials of the Regular Session of the Second Legislature, 

Laws 1915, Ch. 12, § 1 (emphasis added). See Exhibit E.  

This was the first time that the phrase “whole number of votes cast” appeared in the 

statute within the referendum context. 
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This language shift is noteworthy. The Legislature explicitly changed the basis for 

calculating the required number of petition signatures for ballot placement from “voters of 

said town” (which is effectively equivalent to “ballots cast”) to “the whole number of 

votes cast.” Had the Legislature intended to base the referendum statute on the number of 

voters or ballots cast, it would have retained the original language. The amendment clearly 

indicates a legislative intent to move away from focusing on the number of voters or 

ballots cast. 

Second, in 1915, the Legislature made a clear finding on how it defines “electors.” 

Here, the Legislature states that “the whole number of votes cast … shall be the basis on 

which the number of electors of said city or town required to file such referendum 

petition.” See Exhibit E (emphasis added).3 This demonstrates a clear understanding of 

how the Legislature defines “electors” as the Arizona Constitution permits it to define.4  

From the above history, it is evident the Committee’s request that this Court adopt 

a literal interpretation of “elector” to mean individual voters within the Town who 

participated in the election would constitute judicial overreach. As the Committee 

acknowledges, the Arizona Constitution allows cities and towns, until otherwise provided 

by general law, to determine the basis for computing percentages. See Ariz. Const. art. IV, 

Pt. 1, § 1 (8). This provision grants flexibility, enabling either the Legislature or the 

municipality (when the Legislature is silent) to define the meaning of an elector, as the 

Legislature did in A.R.S. § 19-142(A). The Constitution could have limited the meaning 

of “elector” to “ballots cast” or “voter” but it did not. Similarly, the Legislature could have 

restricted the meaning of “elector” to individual voters, as it did in the 1913 version of the 

Statute. But it did not do so. 

In fact, interpreting “electors” as the Committee suggest would render the 

 
3 This same language is used in today’s statute, A.R.S. § 19-142(A).  
 
4 As discussed below, the Constitution grants the Legislature and, when the Legislature is 
silent, municipalities the authority to define what constitutes an “elector.” See Ariz. 
Const. art. IV, Pt. 1, § 1 (8). 
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Constitutional provision allowing a municipality or the Legislature to define “electors” 

irrelevant and superfluous. Under the Committee’s interpretation, “elector” would be 

confined to a narrow meaning – one singular voter – leaving no room for alternative 

definitions.5 See State v. Deddens, 112 Ariz. 425, 429 (1975) (“Statutes are to be given, 

whenever possible, such an effect that no clause, sentence or word is rendered 

superfluous, void, contradictory or insignificant.”) (citations omitted). Such an 

interpretation would essentially strip the Legislature’s authority to define “elector,” 

making the Committee’s interpretation of the Statute inconsistent with the Constitution. 

See State ex rel. Montgomery v. Harris, 237 Ariz. 98, 102 n.3 (2014) (finding the Court 

must adopt an interpretation of the statute that’s consistent with the Constitution itself). 

The Court cannot ignore this constitutional construction. 

D. The Results of a Plain Reading of the Statute Are Not Absurd. 

Even if the “plain language” of a statute is unambiguous, a court will not apply the 

ordinary meaning if the result is contrary to legislative intent or application of such 

language results in “impossible or absurd” consequences.” See e.g., Parker v. City of 

Tucson, 233 Ariz. 422, 430-31 ¶ 20 (Ct. App. 2013) (citing Reeves v. Barlow, 227 Ariz. 

38 ¶ 12 (Ct. App. 2011)). But “absurdity” is a difficult burden to establish. A statutory 

interpretation is absurd “if it is so irrational, unnatural, or inconvenient that it cannot be 

supposed to have been within the intention of [persons] with ordinary intelligence and 

discretion.” San Diego Gas & Elec. Co. v. Arizona Dep’t of Revenue, 256 Ariz. 344, 539 

P.3d 136, 141 (Ct. App. 2023), review granted in part (Mar. 5, 2024) (quoting Perini Land 

and Dev. Co. v. Pima County, 170 Ariz. 380, 383 (1992) (emphasis added). That standard 

is not met here where the plain language, case law, and historical analysis demonstrate 

that the Town’s reading is appropriate. 

The plain language of the text does not lead to absurd results – only to an outcome 

that the Committee does not like because it requires gathering additional petition 

 
5 Below, the Town offers compelling policy reasons for allowing the Legislature to define 
“elector” as it sees fit. 
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signatures. The effect of applying the plain meaning of the Statute and requiring a certain 

percentage of “the whole number of votes cast” makes good sense and fits squarely into 

the broader statutory scheme. See Columbus Life Ins. Co. v. Wilmington Tr., N.A., 255 

Ariz. 382, 385 (2023) (“Our statutory interpretation jurisprudence requires us to determine 

the plain meaning of the words the legislature chose to use, viewed in their broader 

statutory context”).  

While the initiative power allows qualified electors to initiate and submit 

legislation to the voters, the referendum power is an “extraordinary power of a minority to 

temporarily suspend the actions of representatives chosen by the majority.” Cottonwood 

Dev. v. Foothills Area Coal. of Tucson, Inc., 134 Ariz. 46, 48-49 (1982). In recognizing 

the profound impact of this extraordinary power, the Legislature requires strict compliance 

with constitutional and statutory provisions, no matter how minor. Homebuilders Ass’n of 

Cent. Arizona v. City of Scottsdale, 186 Ariz. 642, 648 (Ct. App. 1996), as modified (Mar. 

7, 1996).  

Requiring referendum proponents to obtain ten percent of the “whole number of 

votes cast” rather than “ballots cast,” and thus requiring additional signatures, is consistent 

with the Legislature’s view of the referendum power as “extraordinary.” This requirement 

is not absurd; it upholds the safeguards that the Legislature has established to prevent 

abuse of the referendum power.  

Arizona courts support this concept, acknowledging that “[r]eferendum petition 

compliance is more demanding than that required for initiatives…” See Homebuilders 

Ass’n of Cent. Arizona, 186 Ariz. at 648. This distinction is also evident in the language 

used by the Legislature in defining “electors” under the initiative and referendum statutes. 

Compare A.R.S. § 19-142(A) with A.R.S. § 19-143(A). Both statutes use “the whole 

number of votes cast” at the last election in which a mayor or council member was elected 

from which to base petition signatures. However, A.R.S. § 19-143(A), the initiative 

statute, allows a “city or town by charter or ordinance [to provide] an alternative basis for 

computing the number of necessary signatures.” This provision for an alternative basis for 
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computing the number of necessary signatures is absent from A.R.S. § 19-142(A). In other 

words, the Legislature permits cities and towns to supersede the initiative statute but does 

not allow them to override the referendum statute when determining the method for 

computing the necessary signatures for ballot placement. This reflects the Legislature’s 

intent to establish guardrails against the abuse of that extraordinary power, similar to the 

requirement that petition signatures be based on “votes cast” rather than “ballots cast.” 

Additionally, claiming that a plain reading of the text leads to an absurd result is 

inconsistent with the Arizona Supreme Court’s ruling in Kannarr, which clarified that 

“votes cast” are not equivalent to “ballots cast.” See Kannarr, 118 Ariz. at 225-26. 

Therefore, a plain reading of the text does not result in absurdity but is intended to 

safeguard the referendum process from misuse.  

In their Verified Complaint, the Committee points to two cases to support its 

contention that the “whole number of votes cast” actually means “ballots cast.” Both can 

be distinguished from this case.  

In Homebuilders Ass’n of Cent. Arizona, the Court set out to rectify the 

inconsistent use between “councilmen” (plural) in the referendum statute and 

“councilman” (singular) in the initiative statute.6 186 Ariz. at 644. The issue in the case 

was whether the February 1994 election (at which two councilmen were elected) or the 

March 1994 election (at which only one councilman was elected) should serve as the basis 

for calculating the number of signatures required for a referendum to be eligible for the 

city ballot. Id. The court held that “councilmen” includes the singular, thus the March 

1994 city election was used as the basis for calculating the necessary signatures. Id. This 

case did not analyze whether “the whole number of votes cast” means “ballots cast.” 

Therefore, the Committee’s reference to a footnote discussing the practical implications of 

choosing one election over the other is dicta and not substantive support for its position. 

 
6 Compare, “The whole number of votes cast at the citywide or townwide election at 
which a mayor or councilmen…” A.R.S. § 19-142(A) and “The whole number of votes 
cast at the city or town election at which a mayor or councilman…” A.R.S. § 19-143(A).   
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Ultimately, this Court should not base its decision on dicta from a case that does not 

address the specific issue before this Court. 

The City of Flagstaff v. Mangum can also be distinguished and does very little for 

the issue before the Court. 164 Ariz. 395 (1990). In City of Flagstaff, the Court considered 

the proper method for determining who is a “qualified elector” in the absence of 

controlling law.7 Id. at 400-01 (“For local referendum purposes, A.R.S. § 19–142(A) 

expressly defines “qualified electors” as those voting in the preceding mayoral election. 

However, no general law defines “qualified electors” for local initiative petition 

purposes”).  

The Court looked to A.R.S. § 19-141(C), which mandates that local initiative 

procedures be as consistent as possible with state initiative procedures. Id. at 401. Given 

this, and since the Constitution defines “qualified elector” at the statewide level to be “the 

whole number of votes cast for all candidates for governor at the general election,” the 

Supreme Court substituted “governor” for “mayor” in developing the requisite base for 

initiative petition purposes. Id. The Court stated: “[a]ccordingly, we conclude that, in the 

absence of controlling local law to the contrary, the number of qualified electors required 

to sign a local initiative petition is fifteen percent of the entire vote cast for all candidates 

for mayor at the last preceding general municipal election.” Id.  

The Committee, again, relies heavily on dicta to demonstrate that “qualified 

electors” means “those voting in the preceding mayoral election. Verified Compl. at ¶ 31 

(citing City of Flagstaff, 164 Ariz. at 400-01 (emphasis original to Complaint). The 

sentence relied upon by the Committee is heavily cherry picked and lacks context. In City 
 

7 City of Flagstaff v. Mangum was decided in 1990. In 1991, the Legislature amended 
A.R.S. § 19-143(A), which formerly contained no definition of a “qualified elector.” The 
Legislature added <<+A. The whole number of votes cast at the city or town election at 
which a mayor or councilman was chosen last preceding the submission of the 
application for an initiative petition is the basis for computing the number of qualified 
electors of the city or town required to sign the petition unless the city or town by charter 
or ordinance provides an alternative basis for computing the number of necessary 
signatures.+>> ELECTIONS—INITIATIVE, REFERENDUM AND RECALL, 1991 
Ariz. Legis. Serv. 3rd Sp. Sess. Ch. 1 (S.B. 1001) (WEST). 
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of Flagstaff, that court (absent controlling law) determined that the proper basis upon 

which to base initiative petition signatures was a singular race – the mayoral race. Since 

each person who voted for mayor could cast only one vote, it is not surprising that the 

Court referred to qualified electors as “those voting” in the preceding mayoral election. 

This reference to “those voting” is merely descriptive.8 Furthermore, the Court in City of 

Flagstaff did not analyze the issue before this Court, making the quote relied upon by the 

Committee dicta.9  

In sum, A.R.S. § 19-142(A) is drafted in a way that does not lead to absurd results, 

since there is a strong basis as to why the Legislature chose the language it did when 

drafting the definition of “qualified voters.” 

E. This Court Should Not Rewrite the Statute Under the Guise of Judicial 
Interpretation. 

Adopting the interpretation suggested by the Committee would violate the 

principles of separation of powers between the Court and the Legislature. The Committee 

is asking this Court to issue an injunction requiring the Town Clerk to reverse her 

determination and accept the Committee’s referendum petition sheets upon submission of 

at least 1,455 valid signatures. Verified Compl. at 8. This request effectively asks the 

Court to base the required number of signatures for ballot placement on the number of 

ballots cast in the July 30, 2024 election. Such an interpretation would directly alter the 

Statute, changing the requirement from “the whole number of votes cast [at the last 

 
8 In the quote the Committee relies on above, the Court in City of Flagstaff states: “For 
local referendum purposes, A.R.S. § 19-142(A) expressly defines “qualified electors” as 
those voting in the preceding mayoral election.” Id. at 400-01 (emphasis added). This is 
imprecise, as A.R.S. § 19-142(A) directs the basis on which to compute petition 
signatures as “the whole number of votes cast at the [townwide] election at which a 
mayor or councilmen were last chosen…” Therefore, the election to base referendum 
signatures upon need not be a mayoral race. Since this language existed at the time of the 
Supreme Court’s Opinion, it should not be relied upon for anything but descriptive 
purposes specific to the context of that case.  
  
9 The Court, in footnote, expressly limited its opinion to “…those cities that do have such 
direct election.” Id. at 401 n.3. 
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election in which a mayor or councilmen were elected]” to “ballots cast [at the last 

election in which a mayor or councilmen were elected].” 

It would be improper for this Court to read the Statute the way the Committee 

suggests. See, e.g., First Nat. Bank of Arizona v. Superior Ct. of Maricopa Cnty., 112 

Ariz. 292, 295 (1975) (“This court cannot, as already pointed out, in the exercise of its 

power to interpret, rewrite the statute. If this court were to insert in the statute all or any of 

the above qualifying provisions, it would in no sense be interpreting the statute as written 

but would be rewriting the statute in accord with its presumed legislative intent. That is a 

legislative and not a judicial, function.”) (emphasis added); Arizona Free Enter. Club v. 

Hobbs, 253 Ariz. 478, 489 ¶ 38 (2022) (“[courts] are constrained from rewriting the law 

under the guise of interpreting it even if we divine a more desirable intended outcome than 

the text allows”). 

Further, any suggestion that this Court should interpret the Statute as to divide the 

“votes cast” by the number of open seats at the July 30, 2024 primary election would also 

have the effect of rewriting the Statute. In Johnson v. Maehling, a group of residents 

initiated a recall of school board members. 123 Ariz. 15, 17 (1979). Pursuant to the 

Arizona Constitution, “[s]uch number of said electors as shall equal twenty-five per 

centum of the number of votes cast at the last preceding general election for all of the 

candidates for the office held by such officer, may by petition, which shall be known as a 

recall petition, demand his recall.” Id. (emphasis added). The two school board members 

in question had been elected simultaneously in an at-large election, where voters were 

allowed to vote for two candidates, and each candidate was eligible for either of the two 

seats. Id. The total number of votes cast for all candidates was 2,802. Id.  

The Maehling Court reasoned: 
Were we to apply the language of the constitutional provision 
literally, as appellants suggest, we would need to count every 
vote cast for all the candidates for both board positions, and 
then use that number to compute the number of signatures 
required to mandate a recall. Twenty-five percent of the votes 
cast would be 701. Requiring 701 signatures on the recall 
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petitions would, in effect, require nearly half the number of 
voters who elected Baker and Dennis to sign petitions before a 
recall election could be held. 

Id. at 17-18. 

The Court then found, “[i]n the present case, 2,802 votes were cast for all the 

candidates for both offices. Since two offices were being filled, we divide 2,802 by two, 

which results in 1,401 votes being considered as cast for each office. Applying the 

constitutional provision to this number of votes, we find that 25 percent, or 351 signatures, 

would be needed to mandate a recall election.” Id. (emphasis added).  

Although this may suggest a mathematical equation when multiple candidates can 

be selected on one ballot, it must be remembered that recall procedures differ significantly 

from referendum procedures—both legally and practically. Practically, the recall process 

focuses on one individual, which differs significantly from a referendum. Legally, the 

language in the recall provision directs that the signature calculation be based on a single 

office held by such officer. Since the election in Maehling contained two officers, dividing 

the vote more closely tracked with the statutory language. To the contrary, A.R.S. § 19-

142(A) contains no such limitations, nor does it direct the calculation be based on a single 

office or officer. Therefore, dividing the vote in the recall context makes more sense than 

it would in the referendum context because the recall provision directs basing the 

percentage on total votes in a single office held by that officer. 10  

In sum, the Legislature could have easily amended A.R.S. § 19-142(A) to require 

that the number of petition signatures be based on “ballots cast” instead of “votes cast,” 

but it chose not to. The Statute has been amended multiple times, most recently in 2009, 

yet the requirement that the number of petition signatures be based on the “whole number 

of votes cast” remains unchanged. Interpreting the Statute as requested by the Committee 

would amount to judicial overreach.  

 
10 Notably, the Statute utilizes the phrase “the whole number of votes cast.” The use of 
the phrase ‘the whole’ arguably indicates an intent to include all votes in all races, 
whereas the recall provision refers to candidates for a single ‘office’ and one ‘officer.’ 
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V. CONCLUSION  

This Court should grant the Town’s Cross Motion for Summary Judgment, since 

there is no genuine dispute of material fact and the Town is entitled to judgment as a 

matter of law. The phrase “whole number of votes cast” is clear and unambiguous, 

requiring the Town Clerk to calculate the necessary referendum signatures based on all 

votes cast by Town voters for all townwide candidates and the measure that were on the 

ballot in the July 30, 2024, Primary Election. 

RESPECTFULLY SUBMITTED this 19th day of September, 2024. 
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TITLE 31] LOCAL OPTION. 

fees advanced by him, shall deduct his commission, and the remain­
der thereof, he shall deposit with the county treasurer of the county 
to the credit of the school fund of the county, taking receipts for 
each payment made by him. Thereupon he shall make returns of 
his acts on the order of sale to him issued, together with his vouchers, 
and the same shall be filed with the justice with the papers in the case. 

TITLE XXXI. 

LOCAL OPTION. 

( Chapter 42, Laws 1913-3rcl Special Session.) 

Constitutional: 

Thalheimer vs. Supervisors, 11 Ariz. 430-94 Pac. 1129. 

3818. The board of supervisors in each county in this state, when­
ever they deem it expedient, may order an election to be held by the 
qualified voters of said county, or of any justice's precinct, or such 
subdivision of a county as may_ be designated by the board of super­
visors of said county, outside any incorporated city or town, or of any 
incorporated city or town therein, to determine whether or not the sale 
of intoxicating liquors shall be prohibited in said county, justice's pre­
cinct, or subdivisions of such county, or in such incorporated city or 
town. It shall be the duty of said board of supervisors to order the 
election aforesaid whenever petitioned to do so by not less than fifteen 
per cent of the qualified electors in any county, residing without incor­
porated cities or towns, or not less than fifteen per cent of the qualified 
electors in any justice's precinct, or such subdivision of such county 
as shall be designated by said board of supervisors, but in no case less 
than fifty voters, such voters not being residents of any incorporated 
city or town; and in case an electio11 is asked for a subdivision of such 
county, the petition shall describe such subdivision by metes_ and 
bounds, which shall include no part of an incorporated city or town, 
and the said petition and description of such subdivision shall be 
recorded in full in the minutes of the board of supervisors, and such 
description shall be embraced in the notice given for such election. It 
shall also be the duty of _the board of supervisors of any county to 
order an election for the purpose as set forth in this section, within any 
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LOCAL OPTION. [TITLE 31 

incorporated city or town, in such county, when a petition for same 
shall be signed by not less than fifteen per cent of the qualified voters 
of such city or town. The whole number of votes cast for all candi­
dates for the office the candidates for which received the largest votes 
at the last preceding election in the county, city or town, as the case 
may. be, shall be the basis upon which shall be computed the percent­
ages of qualified electors required by this section to sign petitions. 
Provided that no election under this title shall be held within the same 
prescribed limits within less than two years after such an election 
has been held therein. 

3819. The preceding section shall not be so construed as to pro­
hibit the sale of wine for sacramental purposes nor alcoholic stimu­
lants as medicine in cases of actual sickness, but such stimulant shall 
only be sold upon the written prescription of a licensed practicing 
physician, dated and signed by him and certified that he, the physician, 
has personally examined the applicant, naming him, and that he finds 
him actually sick and in need of the stimulant prescribed as medicine. 
But a physician who does not follow the profession of medicine as 
his principal and usual <:-alling, shall not be authorized to give the 
prescription provided for in this section. No person shall be per­
mitted to sell more than once on the same prescription, nor shall any 
person be permitted to sell at all on the prescription of a physician 
not herein authorized to give it, nor on a prescription which is not 
dated, signed and certified as above required. Every person selling 
such stimulant upon the prescription herein provided for, shall cancel 
such prescription by endorsing thereon the word "cancelled" and file 
the same away. 

3820. When the board of supervisors of their own motion, or upon 
the petition of voters, shall order the election as herein provided for, 
it shall be the duty of said board of supervisors to order such election 
to be held at the regular voting place or places within the proposed 
limits upon a day not less than fifteen nor more than thirty days from 
the date df said order, and the order thus made shall express the 
object of such election and shall be held to be prima fade evidence that 
all the provisions necessary to give it validity, or to clothe the 
board of supervisors with jurisdiction to make it, have been fully 
complied with; provided, that if there is no regular voting place within 
the proposed limits of a subdivision less tban a justice's or voting pre- · 
cinct, then the board of supervisors shall• designate some suitable place 
within said subdivision, where said election shall be held, and said 
place shall be named in the notices of election, and said board of super­
visors shall appoint such officers to hold such election as are now 
required to hold general elections. 



TITLE 31]' LOCAL OPTION. 

3821. The clerk of said board of supervisors shall post, or cause 
to be posted, at least five copies of said order at different places within 
the proposed limits, for at least twelve days prior to the day of election, 
which election shall be held and the returns thereon made in conform­
ity with the provisions of the general laws of the state, and by the 
officers of election appointed and qualified under such laws. 

3822. At such election those who favor the prohibition of the sale 
of intoxicating liquors within the proposed limits, shall have written or 
printed on their tickets the words "For prohibition", and those who 
oppose it shall have written or printed on their ticket the words 
"Against prohibition." 

1307 

Notice of elec· 
tion, Par. 8061, id. 

Form of ballot, 
Par. 3062, id. 

3823. The officers holding such election shall, in all respects not General election 
laws apply, P a r • 

herein specified, conform to the existing laws regulating elections; and • 8068, id. 

after the polls are closed, shall proceed to count the votes, and within· . 
ten days thereafter make due report of. such election to the aforesaid 
board of supervisors. 

3824. The board of supervisors shall hold a special session on the 
eleventh day after the holding of such election, or as soon thereafter 
as practicable, for the purpose of opening the ballots, and counting 
the votes, and if a majority of the votes are, "For prohibition", said 
board of supervisors shall immediately make an order declaring the 
result of said votes and absolutely prohibiting the sale of intoxicating 
liquors within the prescribed limits, except for the purposes and tinder 
the regulations specified in this title, until such time as the qualified 
voters therein may at a legal election held for that purpose by majority 
vote decide otherwise ; and the order thus made shall be held to be 
prima fade evidence that all the provisions of law have been complied 
with in· giving notice of and holding said election, and in counting and 
returning the votes and declaring the result thereof. Provided, that 
if said election has been held in a county or justice's precinct or .other 
subdivision of said county as the case may be, that embraces within 
its limits an incorporated city or town, the provisions of this title 
shall not affect said incorporated city or town unless a majority of the 
votes cast within the corporate limits of said incorporated city or 
town are "For prohibition" ; and provided further, that if said election 
shall have been held in a county or justice's precinct or other sub­
division of the county provided by law, as the case may be, that em­
braces within its iimits an incorporated city or town, and a majority of 
the votes cast in said county or justice's precinct or other subdivision 
of the county provided by law, as the case may be, outside of the 
corporate limits of said incorporated city or town are "For prohibi­
tion", and a majority of the votes cast within the corporate limits 
of said incorporated city or town are "Against prohibition" then the 

Canvass of 
vote, entry 'of re· 
sult and order of 
Board, Oh. 99, 
Laws 1909, Sec. 
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LOCAL OPTION. [TITLE 31 

said board of supervisors shall immediateiy make an order declaring 
the result of said vote and absolutely prohibiting the sale of intoxicat­
ing liquors within the limits of said county, justice's precinct, or other 
subdivision of said county provided by law, as the case may be, out­
side of the limits of said incorporated city or town. 

3825. The order of the board of supervisors declaring the result 
and prohibiting the sale_ of such liquors shall be published for four 
successive weeks in some newspaper pttblished in the county wherein 
such election has been held, which newspaper shall be selected by the 
board of supervisors for that purpose. If there be no newspaper pub­
lished in the county, then the board of supervisor:s shall cause publica­
tion to be made by posting copies of said order at three public places, 
_within the prescribed limits for the aforesaid length of time. The fact 
qf publication in either mode shall be entered by the board of super­
visors on the minutes of the board of supervisors. An entry thus made, . 
or a copy thereof certified under the hand and seal of the clerk of the 
board of supervisors, shall be held sufficient prima facie evidence of 
such facts of publication. 

3826. If a majority voting at such election vote "Against prohibi­
tion," the board of supervisors shall make an order declaring the 
result, and have the same entered of record in the office of the clerk 
of said board of supervisors. 

3827. When prohibition has been carried, or has failed to carry, 
in the entire county outside of incorporated cities and towns, at an 
election ordered for the entire county, no action on the question of 
prohibition or no prohibition shall be thereafter ordered in any sub­
division or subdivisions of said county outside of incorporated cities 
and towns for a period of two years. 

3828. When any such .election results against prohibition, the board 
of supervisors shall enter an order setting aside the previous order, if 
any, enforcing prohibition, and shall officially announce and publish the 
same as provided where the election resulted in prohibition. 

3829. When any such election has been held and has resulted in 
favor of prohibition, and the board of supervisors has made an order 
declaring the result, and the order of prohibition, and has caused the 
same to be published as aforesaid, any person who shall thereafter, 
within the prescribe4 bounds of prohibition, sell, exchange or give 
away, with the purpose of evading the provisions of this title, any intox­
icating liquors whatsoever, or in any way violate any of the provisions 
of this title, shall be deemed guilty of a misdemeanor. 
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1976 Election Democrat Republican Other Total

Apache Primary 9,489           2,722 904 13,115        

General 11,031         2,843 1,312          15,186        

Cochise Primary 16,208         7,035 1,681          24,924        

General 17,094         7,494 1,963          26,551        

Coconino Primary 15,244         9,175 2,173          26,592        

General 16,909         10,147            2,806          29,862        

Gila Primary 12,145         2,563 354 15,062        

General 12,774         2,672 418 15,864        

Graham Primary 6,933           1,471 170 8,574          

General 7,272           1,600 210 9,082          

Greenlee Primary 4,723           499 46 5,268          

General 4,893           539 72 5,504          

Maricopa Primary 227,678       239,395         26,431        493,504      

General 249,062       260,171         35,930        545,163      

Mohave Primary 9,149           7,246 779 17,174        

General 9,839           7,614 917 18,370        

Navajo Primary 11,409         5,841 680 17,930        

General 12,809         6,401 831 20,041        

Pima Primary 105,860       65,999            17,406        189,265      

General 114,070       70,583            20,462        205,115      

Pinal Primary 20,550         6,882 1,094          28,526        

General 21,707         7,288 1,256          30,251        

Santa Cruz Primary 4,780           1,114 305 6,199          

General 5,037           1,200 356 6,593          

Yavapai Primary 11,718         12,644            1,512          25,874        

General 12,686         13,479            1,812          27,977        

Yuma Primary 14,305         6,767 1,032          22,104        

General 15,622         7,196 1,277          24,095        

Total Primary 470,191      369,353         54,567        894,111 

General 510,805      399,227         69,622        979,654 

Arizona Secretary of State's Office Election Services Division
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INITIATIVE,· REFERENDUM, AND RECALL. [TITLE 22 

ca,se may be; the duties required of the governor shall be performed by 
the mayor as to such municipal legislation, and the duties required by 
this title of the attorney general shall be performed by the city attor­
ney as to snch municipal legislation. The provisions of this title shall 
apply in every city and town in all matters concerning the operation 
of the initiative and referendum in its municipal legislation, on which 
said city or town has not made or does not make conflicting provis­
ions. The printing and binding of measures and arguments in mun­
icipal legislation shall be paid for by the city in like manner a!, pay­
ment is provided for by the state as to. state legislation by section 8 
[Par. 3332] of this title, and said printing shall be done in the same 
manner that other municipal printing is done; di~tribution of said pam­
phlets shall be made to every voter in the city, so.far as possible, by the 
city clerk, auditor or recorder, as the case may be, either by mail or 
carrier, not less than eight days before the election at which the meas­
ures are to be voted upon. Arguments supporting municipal meas­
ures shall be filed with the city clerk, auditor or recorder, not less 
than thirty days before the election at which they are to· be voted 
upon; opposing arguments shall be filed not less than twenty days be­
fore said election. It is intended to make the procedure in mt111icipal 
legislation as nearly as practicable the same as the· initiative and refer­
endum procedure for measures relating to the people ·of the state at 
large. 

3335. Referendum petitions against any ordinance, franchise or 
resolution, passed by a city council shall be signed by not less than ten 
per cent of the voters of said city; and said signatt,1res shall be verified 
in the manner herein provided; the petition s.hall be filed with the city 
clerk, auditor, or recorder, as the case may be, within. thirty days 
after the passage of such ordinance, resolution, or franchise. No 
city ordinance, resolution or franchise shall take effee:t and become 
operative until thirty days after its passage by the council and approved 

. by the mayor, unless the same shall be passed over his veto, and 
in that case it shall not take effect and become operative until t~irty 
days after such final passage, except measures necessary for the im­
mediate preservation of the peace, health, or safety of the city; and 
no such emergency measure shall become immediately operative un­
less it shall state in a separate section the reasons why it is necessary 
that it should become immediately operative, and shall be approved by 
the affirmative vote of three-fourths of all the members elected to the 
city council, taken by ayes and .noes, and also approved by the mayor. 

3336. If any ordinance, charter or amendment to the charter of any 
city shall be proposed "by initiative petition, said petition shall be filed 
,vith the city clerk, auditor or recorder, as the case mav be, and the 
city clerk, auditor, or recorder, as the case rriay be, shall submit the 
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CHAPTER 12. 

(Senate Bill 20.) 

AN ACT 

19 

To Amend Paragraph 3335, Chapter I. Title XXII, Revis­
ed Statutes of Arizona, 1913, Civil C::ode, Relating to 
Referendum Petitions Against Ordinances,· Franchises 
or Resolutions in Cities and Towns. 

Be It Enacted by the LegisLaiture of the State of Arizona: 

Section 1. · That Paragraph 3335, Chapter I, Title 22, 
Revised Statutes of Arizona, 1913, Civil Code, be and the 
same is hereby amended to read as follows: 

3335. Referendum petit~ons, against aniy ordinance; 
franchise or resolution, passed by a city or town council 
shall be signed by not less than ten per cent of the elect­
ors of said city or town, and the whole number of votes cast 
at the city election at which a mayor or councilmen were 
chosen last preceding the filing of any referendum petition 
against any ordinance, franchise or resolution, shall be the 
basis on which the number of electors of said city or town 
required to file such referendum petition, shall be com­
puted, and said signatures shall be verified in the manner 
herein provided for; the petition shall be filed with the 
city or town clerk, audi~or or recorder, as the case may be, 
within thirty days after the passage of such ordinance, res­
olution or franchise. No city or town ordinance, resolution 
or franchise shall take effect and become operative until 
thirty days after its passage by the council and apprnval by 
the mayor, unless the same shall be passed over his veto, 
and in that case it shall not take effect and become oper­
ative until thirty days after such final passage, except 
measures necessary for the immediate preservation of the 
peace, health, or safety of the city or town; and no such 
emergency measures shall become immediately operative 
unless it shall state in a separate section the reasons why it 
is necessary that it should become immediately operative, 
and shall be approved by the affirmative vote· of three­
fourths of all the members elected to the city or town coun­
cil, taken by ayes and noes, and ,also approved by the 
mayor. 
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Sec. 2. All acts and parts of acts in ·conflict with the 
provisions of this act are hereby repealed. 

Sec. 3. Whereas, to enable the electors of cities and 
towns affected by this act to take immediate advantage of 
the pr,ovisions of the Constitution relating to the reserva­
tion of the powers of the referendum to the electors of 
cities and towns, this act _is necessary and requires early 
and immediate operation to preserve the public peace and 
safety, and emergency is her,eby declared to exist ,and this 
act shall be in full force and effect from and after its pas­
sage and approval by the Governor, and is hereby exempted 
from the operation of the reerendum provisions of the State 
Constitution. 

"This bill having remained with the Governor five 
days, Sundays excepted, and the Legislature being in ses­
sion, it has become a law this first day of March, A. D. 
1915." 

SIDNEY P. OSBORN, 
Secretary of State. 

CHAPTER 13. 

(Senate Bill 30.) 

AN ACT 

To Amend Paragraph 3239, Chapter II, Title XV, Revis­
ed Statutes of Arizona, 1913, Civil Code, Relating to 
Salaries of County Officers in Counties of the Twelfth 
Class. 

Be It Enacted by the LegisLaiture of the Stia1te of Arizona: 

Section 1. That Paragraph 3239, Chapter 2, Title 15, 
Revised Statutes of Arizona, 1913, Civil Code, be and the 
same is hereby amended to read as follows: 

"3239. In counties of the twelfth class the county of­
ficers shall receive respectively as full compensation for 
the services required of them by law, or by virtue of their 
office, the following salaries, to-wit: · 

The clerk of the superior court, eighteen hundred dol­
lars per annum; provided, that in counties of this class 




